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Dear Sir/Madam,

GVA

2nd Floor Seagrave House

19 - 20 Earlsfort Terrace Dublin 2
T: +353 (0)1 661 8500

F:+353 (0)1 661 8548

gva.ie

RE: Unit 3, Fonthill Retail Park, Fonthill Road North, Clondalkin, Dublin 22 - Section 5 Referral of South Dublin County

Council Ref. ED16/0045

South Dublin County Council Ref. ED1 6/0045

Please find attached a Referral Report prepared by GVA on behalf of our Client PKB Partnership, Unit
D5, Swords Enterprise Park, Feltrim Road, County Dublin following the Decision of South Dublin County
Council in relation to ED16/0045 made by order dated the 15t November 2016 and issued on the 2nd
November 2014. We would request that all correspondence in relation to this observation should be
sent to the Agents, GVA, Second Floor, Segrave House, 19-20 Earlsfort Terrace, Dublin 2.

Enclosed is a cheque for €220 being the appropriate fee for a Referral. This Referral has been made
within the statutory period (See Appendix | of enclosed Referral Report for a copy of the South Dublin

County Council Decision).

Yours sincerely

udd Mﬂ% k

Robert McLoughlin
Director | PL
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For and on behalf of GVA Planning and Regeneration Limited
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GVA Planning is the trading name of GVA Planning ond Regeneration Limited registered in the Republic of Ireland number 409487. Registered office, Second Floor. J" a‘e' |NVESTORS @

Seagrave House, 19-20 Earlsfort Terrace, Dublin 2. GVA Planning and Regeneration Limited is a Bifinger Real Estate company.
Directors of the Company: Robert Mcloughlin, Malcolm Whetsione {British). Gerard Hughes (British), Stephen Brown {British}. Sebastian Happel (German)
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Section 5 Referral
Unit 3, Fonthill Retail Park, Fonthill
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PKB Partnership Section 5 Referral
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(

1. Introduction

We, GVA, have been retained by our client PKB Partnership, Unit D5, Swords Enterprise Park, Feltrim
Road, County Dublin to submit this Referral to An Bord Pleandla in relatfion to Ref. ED16/0045. The
Referral of this case is within the statutory period of 4 weeks and we enclose the appropriate fee
being €220.

The Section 5 Declaration Request (Ref. ED16/0045) was submitted to South Dublin County Council in
relation to Unit no. 3 at the Fonthill Retail Park, Clondalkin, Dublin 22 which requested a Declaration on

the following question:

‘Whether a material change of use at retail unit no. 3, Fonthill Retail Park, Fonthill Road, Dublin
22 arises by reason of the type of goods being sold and consequently whether it is or is not

development or is or is not exempted development.’

Figure 1: Fonthill Retail Park 7 ’,. ~——_BY
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PKB Partnership Secﬁop 5 Referral

2. Preliminay Points (

Our client appreciates that every case in relation to material change of use is different and subtleties
exist which often are subjective, require objectivity and need fo avoid conclusions based on
perception. Planning law dictates that a planning permission should be interpreted objectively and
not on foot of subjective considerations peculiar to an ap plicant,. user..orthira-perty: Therefoe we

would like to make some preliminary points which we would respec’rfully reques’r m Bor dPIe c:ndo to
IME

T ——————

2 8Npv 2016
e The Development authorised under Reg. Ref. $97A/07 951 s fers retail useovhich in | eglsidlve

consider throughout the assessment of this case:

terms at the fime (and still today) falls under the defi rut}onof a “sh op__ WHhile subsequehﬂy’rhe

Retail Planning Guidelines (RPG’s) provided a breakdown of different types of retail it did not
exist at the time and therefore the authorisation was for open retail. it is noted that the public
notfice did refer to “warehouse” but that was in the context of describing the building within
which the use would exist (it was then and still is today a warehouse type structure). As ‘retail
warehousing’ as a defined form of retailing did not exist at the time (i.e. the RPG's did not
exist) the application was not seeking permission for same and there could be no implied
restriction on the retail use today.

e The question of whether development occurred in the first instance or not was not adequately
dealt with in the Local Authority Assessment. The Planners Report outlined definitions from
Planning Legislation but did not assess the core question of ‘development’ but instead moved
to dealing with exemptions. This approach resulted in the substantive part of the Section 5
Declaration Request not receiving a proper and objective assessment. This may have been
unintentional but also suggests that the Decision was already made before the assessment
started (possibly due to perception). Therefore, the purpose of the Planning Report was fo
arrive as quick as possible to dealing with Condition no. 2 of Reg. Ref. SD15A/0152, a condition
we believe is unenforceable.

e Further to the above, the planning status of a unit (retail in this case) needs to consider the
point in time at which it was authorised and the context within which the decision was made.
Planning should not seek fo retrench on a position which has been established and seek to
alter a landowners property rights either through enforcement actions or conditions on
Planning Permissions which do not relate to the development sought. It cannot be the case
that a member of the public seeking a Planning Permission for minor internal works and
improvements to the outside of a building effectively becomes penalised (e.g. through
conditions) in a manner that affects the value and enjoyment of their land.

e In many instances works similar to those sought under Reg. Ref. SD15A/0152 may be carried
out under exemption (often over time) and in such instances there would be no restrictions on
use. In this context the insertion of Condition 2 on Reg. Ref. SD15A/0152 is an opportunistic

exercise seeking to curtail a use which when Granted Planning Permission originally (Reg. Ref.
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PKB Partnership Section 5Referral

S97A/0791) did not have such restrictions. Furthermore, this approach results in those units
which seek to improve by way of layout, aesthetics etc. being penalised while units which do
not engage with the planning system to improve the building fabric remain free of restrictions.
This creates a competitive advantage for some units over others in a manner that cannot be
considered fair or reasonable.

» The Courts have consistently over the years held that the requirement for planning permission
represents an encroachment on property rights (Ashbourne Holdings Ltd. v. An Bord Pleandla).
In this regard, there is a need for great care to ensure that planning conditions are not applied

ultra vires.
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PKB Partnership Section 5 Referral

3 Background (

The need for this Referral has arisen on foot of not only the Decision of South Dublin County Council in
relation to this particular case but also on foot of a Section 5 Declaration Decision {Ref. ED16/0025)
issued by South Dublin County Council by order dated 3th June 2016 to a third party, Save Our Town
Centres Limited. Subsequent to the aforementioned Decision a Warning Letter of alleged
unauthorised development was issued to our client (Ref. ENF. $7743). Our client is concerned about
the use of the planning system by Save Our Town Cenires Limited whose actual objective in this
instance may be due to commercial interests rather than a bona fides ‘save our town cenfre’
initiative as the name implies. In this regard we would question the intentions of Save Our Town
Centres Limited, their purpose and indeed believe their Section 5 Declaration Request was sought
and presented based on anti-competitive grounds. We acknowledge that every Section 5
Declaration request is assessed on its own merits and appreciate the difficulty the Planning Authority
faced in recognising a potentially vexatious request. Therefore, we strongly object to the contention
that unauthorised development has taken place at the unit and as such, it is the intention_of_ikis

Referral to clarify that the type of retail goods are permitted at the subjectiretdil.unit:
E BY

Local AuthorityAs sessmentof Sedi on5 Decl arationre quest - Ref. ED1 6/0045

As outlined above, we do not believe that the assessment at Loca | Agthgjitelevel suffigieitly uc_:l_gg_l_jrj

with the question posed and in particular the gquestion of wheth ef deved opme nt_has or hasnot ;

occurred. The case presented on behalf of our Client, which demons’rrdfed that no development
occurred in the first instance, was not assessed. As a result the South Dublin County Council Planners
Report does not contain any argument to the contrary with the result that arriving at the conclusion

that development has occurred is unsubstantiated.

The Local Authority sought additional information around the type of goods currently being traded
and the subsequent response detailed same. The response outlined the goods being sold which
became the basis for the decision. However, it appears to have been predicated in a predetermined
view that authorised goods to be sold were bulky goods. In this regard the Planners Report stated that
uit is considered that a retail warehouse was permitted on site and Unit 3 was then subsequently
subdivided into two units for the sale of bulky goods”. It is our opinion that this is an incorrect

interpretation of the Planning History for the following reasons:

1. In relation to the first part of the above statement (highlighted in green above), we would like
to outline that when the parent Planning Permission (Reg. Ref. $97A/0791) was Granted ‘retail
warehouse' did not exist (as the RPG's did not exist) as a specific type of retailing. Therefore,
all retailing was a “shop” in terms of legislation and the authorised use was to sell retail goods.
In fact, retail warehousing formats as they exist in Ireland foday were not something that

widely existed in the late 1990's and many retail units traded in a form of scrambled
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merchandising that shifted emphasis between bulky and non-bulky goods regularly in
response to market demands. The reference fo warehouse in the parent planning application
described the type of building with the result that a warehouse structure was permitted for
the purpose of retailing products. Therefore, it was not a Grant of Planning Permission for a
‘retail warehousing use’ as such a form of retailing did not exist and was not defined at the
fime.

2. The above exiract from the Planners Report (highlighted in red) implies that a recent Planning
Permission (Reg. Ref. SD15A/0152) sought permission for the “sale of bulky goods”. This is
factually incorrect as the planning application submitted only sought permission for ‘works’
that were required for the improvement/alteration of the structure..As, outlined-below the
subsequent Grant of Planning Permission sought to impinge on thé existing use rights through

condition but it is contended that said condition is unenforceable.

In addition to the above we would like to outfline points made in the R‘Ve'spo,n_se R Additional

Information which we believe were not given sufficient consideration:

e Permission was granted for the retail use of the premises simpliciter. There is no Condition
attached to the parent Grant of Planning Permission that restricts the type of retail goods that
can be sold from the unit.

e The permitted use of the unit is as a “shop”, as defined in the Planning and Development
Regulations 1994 (the appropriate legislation in place at the time of the grant of permission).
As defined in legislation, a shop is a structure used for the retail sale of goods where the sale,
display or service is principally to visiting members of the public.

* The Planning Authority made the assertion that a retail warehouse does not constitute a
“shop”, as defined in planning legisiation. We respectfully requested that the Planning
Authority provide clarification with regard to how they came to the conclusion that the unit
does not comprise a “shop". We requested that the assessment be based in the context of
planning legislation. It was further outlined that it was not considered appropriate to form an
opinion of use based on the definition of “retail warehouse” taken from the South Dublin
County Development Plan 2016-2022. In addition, it was pointed out that there is no definition
of “retail warehouse” in planning legislation and the only definition that the retail unit can be
deemed to fall under is the definition of a “shop”, as it is evidently a structure used for the
retail sale of goods. The aforementioned matters were not dealt with adequately in the
assessment.

e The parent Planning Permission (Reg. Ref. S97A/0791) for the retail unit pre-dated not only the
first national RPG's published in 2000 but also the first South Dublin County Development Plan
in 1998. It was the RPG's, 2000 that introduced definitional clarity with regard to types of retail

good categories and retail unit types.
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In addition to the above it was outlined to the Local Authority that our client was not relying # an
exemption under the Planning and Development Regulations 2001 (as omended) to operate the
retail unit as a “shop”, but was the beneficiary of a Grant of Planning Permission authorising the retail

use of the premises.

The above demonsirates that the limited assessment carried out in relafion to the core question of
‘development’ occurring or not was based on an incorrect interpretation of Planning Permissions
goveming the subject Unit. We appreciate that there are subtleties in this case that need to be
considered but our client have (a) always believed that they had Planning Permission for the retailing
of any types of goods (as no distinction existed when they received Planning Permission) and (b} only

sought permission for physical improvements with no intention of altering the use in any way.

On foot of all the above we believe that the original case submitted to the Local Authority as part of
the Section 5 Declaration Request is still valid. Therefore, in the absence of any arguments to the
contrary presented in the Local Authority assessment we reiterate the case below in this referral to An
Bord Pleandla. The layout and content below is largely the same as that submitted to the local

Authority but altered where appropriate for the purpose of up dafifig dnd clority.x:

SiteLo cationan dContext 78 NO 2 016

The subject site is located in the established Fonthill Retail Park i ri Glengalin, Dubli H@H‘Lsﬁ,ewﬂguﬁe]
below). The retail park contains a broad mix of uses and ope r@qrs_.’rhot includes-interatic Elvérys

rr—————- -
e .«-.—-wum..wv‘-'('

Sports, Smyths Toys, Wheelwork Bikes, Polonez foodstore, Power Ci’fy and Aldi. These retail units provide

for a full range of retail goods including convenience and comparison and varying mixes of same.

Previous % ction5 (Ref. D1 6/0025)

This Referral is subsequent to a previous Section 5 Declaration made (Ref. ED16/0025) and requested
by and issued to the above-mentioned third party, Save Our Town Cenfres Limited. The Section 5
Declaration request Ref. ED16/0025 sought the opinion of South Dublin County Council with regard to

the following question:

“Whether the change of use from the former retail warehouse fo use as a discount store for

the sale of non-bulky convenience goods is development, and is or is not exempted

development”. (Emphasis Added)

It is respectfully suggested that the Planning Authority’s decision in this case was not based on any
objective evidence, in that the question raised was leading and provided no evidence to support it.
The description of development is cited against a “discount sfore” use. In the first instance we note

that a “discount store” is no longer a distinct category as contained in the RPG's for Planning
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AUt -rdties, 20121 and has no status in planning. Secondly, to describe the use being carried out as
“non-bulky convenience goods” is disingenuous. The question a$ [pesed; rincluding the=above
terminology. has sought to elicit a response that suited the third party:

L4

Public Participation .

LTR. ATED EROR
While the Section 5 Declaration process does not contain any explicit public pc:r_ﬂc_ipoﬁc;n'provisions, it
does however, give the Planning Authority the power to ask any person to providé information in
relation to a Section 5 Declaration request. Unfortunately, in case Ref. ED16/0025, our client was not
afforded the opportunity to provide any input into the assessment process. In this context, we note
the following comments issued in a submission on planning legislation made to the Department of the

Environment, Community and Local Government by An Bord Pleandla in 2014:

‘There is no provision for public participation in Section 5. Therefore one can have the situation
where one person makes a request to the Planning Authority for a declaration, in respect of a

property, and obtains a declaration. Another person, who may be the owner of the property

involved, or a neighbour, can become aware of the declaration later, or when work

commences, and has only one means of addressing the situation, by submitting a separate

request for a declaration to the Planning Authority, which they then refer to the Board for

review under Section 5 (3)(a) if they are not happy with the declaration.’ 2 (Emphasis Added)

Having been unable to participate in the assessment process of the Section 5 Declaration request
Ref. ED16/0025, which resulted in a Warning Letter of alleged unauthorised development, our client
sought to address the situation by way of requesting a Section 5 Declaration {subject of this referral)
from the Planning Authority, based on a question that was fair and impartial, and one that did not

serve to direct the Authority fowards a pre-determined response.

However, under Ref. ED16/0045 a Declaration was issued which concluded that the “proposed
development” was “declared not exempt” under the Planning and Development Regulations 2001
(as amended). This decision did not deal with the subject of the Declaration Request which sought
clarity on the question of “development” primarily which the decision makes no reference to other
than to mention a “proposed development” (but no development was proposed). Therefore, the
Section 5 Declaration Decision is flawed as it did not provide a clear and justifiable position on the
issue of whether development has or has not occurred in the first instance which in turn raises
questions as to how a decision was made in relation to exemptions. In short, how can a decision be

made on an exemption if it has not been decided if there is need for an exemption.

1 Retail Planning — Guidelines for Planning Authorities, 2012, Department of Environment, pg. 35
2 Submission on Legislation made to Department of the Environment, Community and Local Government by An Bord Pleandla,

2014, pg. 6
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Pbinnin gHistory (

The following section provides a review of the Planning Permissions that are of importance in the

assessment of the question as set out above.

SDCC Reg. R ef S97A/0791

The governing planning permission for development of the unit is SDCC Reg. Ref. $97A/0791, which
provided consent for a retail warehouse development of c. 4,210sq.m. South Dublin County Council
decided to Grant Planning Permission for the retail unit on the 31 February 1998 and the Final Grant of
Permission was issued on the 19t March 1998, subject to 17 no. conditions. It is noted that of the 17 no.
conditions attached to the permission, there are no restrictive conditions in terms of limiting the type

of retail goods that can be sold from the unit.

The date of decision and the date of the Final Grant of Planning Permission for the governing consent
are important in that they pre-dated the finalisation of the first comprehensive RPG's, dated
December 2000, and also the first South Dublin County Development Plan in 1998 (adopted in
December of 1998). In terms of retail policy, the legisiation in place at the time was the Local
Government (Planning and Development) General Policy Directive, 1982. This Directive lacked
detailed definitions or policy provision relating to retail and did not recognise different types of retail
units, nor did it draw a distinction between types of retail goods. In addifion, we note that the
decision date for the permission pre-dates current planning legislation and as such the application

was assessed in the context of the following:

e The Local Government (Planning and Development) Acts, 1963, (as amended); and

e The Local Government (Planning and Development) Regulations, 1% 4yas@amended)./ LF
TIME BY ——
I .
SDCC Reg. Ref. SD15A/0152 28 NOV 2016
Planning application Reg. Ref. SD15A/0152 was granted consent for the followng: g
1L TRDATED _“_F ROM _

-~

‘New internal subdivision walls, new loading door arrangement aft south-Slevertionmew-tottets;
2 no. new fire exit doors to north elevation, new glazed double doors/screen fo east elevation

and signage to west elevation’.

In Granting Planning Permission for the development, the Planning Authority applied 5 no. conditions

including condition no. 2 that states:

‘2. The range of goods to be sold in the extended retail warehouse unit shall be limited solely

to “bulky goods” (as defined in Annex 1 of the Retail Planning Guidelines for Planning

Authorities issued by the Department of the Environment, Community and Local Government
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in April 2012), and shall not include the sale of toys, footwear, sportswear or other clothing.
Reason: In order to prevent an adverse impact on the viability and vitdlity of the town area

and so as not to undermine the retail hierarchy of the area.” (Emphasis Added)

We note that in terms of the planning history associated with the unit, that this-is.the first appearance
of a restriction being applied in terms of the type of retail goods péermitted to be sold:

y [
Enforceability of Planning Conditions V4

') .T
The Department of the Environment's ‘Development Management - Guidelinés for Planning

Authorities’, 2007, sets out that conditions attached to planning permissions, “must-always-be-precise
and unambiguous, particularly since the effectiveness of subsequent enforcement action may
depend on the wording.' Certain basic criteria are suggested as a guide fo deciding whether fo
impose a condition and these include whether the condition is: necessary; relevant to planning;
relevant to the development to be permitted; enforceable; precise; and, reasonable. With regards to
enforceable conditions, the Guidelines provide that a condition should not be imposed if it cannot be
made effective. Given the above, we would assess Condition no. 2 attached to planning permission

Reg. Ref. SD15A/0152 (set out above) against some of these key criteria:

e Necessary: For the Planning Authority to apply the subject condition it must have been
necessary to do so. It is reasonable to conclude therefore that the imposition of the condition
was required in order fo restrict the permissible uses of the retail unit against that which it had
originally been granted permission for. If the unit was already restricted in terms of the retail
goods permitted to be sold then the inclusion of this condition would not have been
necessary.

e Relevant to the Development to be permitted: The planning application sought the subdivision
of the retail unit and did not seek a change of use. It is considered that the subject condition
was not relevant to the development as applied for and sought fo impinge on existing use
rights with the result that the attachment of the condition was ulfra vires.

e Precise: The condition seeks to apply a restriction on the range of goods to be sold from the

extended retail warehouse unit. The planning application as submitted fo the Authority sought

the sub-division of the existing retail unit. No extension of the unit was either applied for or
granted, as evidenced by no development contributions being applied for additional floor
space. This creates a level of uncertainty with regards to the intention of the condition and
where the Authority sought to apply the restriction. Notwithstanding the ambiguity regarding
the wording applied in the condition, it would be reasonable to assume that, if enforceable,
the ‘extended retail warehouse unit' refers to the newly created unit no. 3A (if at all) and not

to the existing unit no. 3. In this context we note that the Section 5 Declaration submitted refers

3 Development Management — Guidelines for Planning Authorifies, 1997, Department of Environment, pg. 63

November 2016 gva.ie 9




PKB Partnership Section 5 Referral

solely to unit no. 3, and not to unit no. 3A, and as such we do not believe that Conditi o . 2
of Reg. Ref. SD15A/0152 applies. |

» Enforceable: Given the ambiguity surrounding the infentions of the Planning Authority in
attaching the above mentioned condition, including the relevance to the subject permission
and the unit to which it relates, we would question whether, if required to do so, the condition

would be enforceable.

Based on the above, we are of the opinion that Condition no. 2 attached to the consent for planning
permission Reg. Ref. SD15A/0152 is not applicable in the assessment of this Referral. In the first
instance, a literal interpretation of the condition raises questions as to whether the condition is
relevant to the development permitted in that it refers to works that did not form part of the
permission sought. Furthermore, it is our interpretation that the Planning Authority has intended to
restrict the use of the type of goods to be sold from the newly created unit no. 3A, where it refers to
the ‘exfended retail warehouse unit’ and not the existing unit no. 3 of which is the subject of this
Referral. On this basis it is considered that Condition no. 2 attached to planning permission Reg. Ref.

SD15A/0152 is not required to be factored into the assessment.

BY s

28 nov 201 |
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=
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4.0 Question of “Development”

Development is defined in Section 3 of the Planning and Development Act 2000, as amended, and is

set out as follows:
“...the carrying out of any works on, in, over or under land or the making of any material

change in the use of any structures or other land.”

The test therefore, in terms of whether a change of use comprises development, is firstly whether there
is a change of use and secondly whether the change of use is a material change of use. This test was
not fully addressed in the Planner's Report neither of the Section 5 Declaration request, Ref.
ED16/0025 nor as outlined above in this current case. For Article 9(1){(a)(i) of the Planning and
Development Act 2000 (as amended) to apply, it must be clearly demonstrated that a material
change of use has occurred. In order to determine whether there has been a material change of use
it is necessary to determine the permitted use of the retail unit and, on that basis, to determine if the
implementation of the question referred to above would compiise a-change of use that would be

material in nature,

Change of Use ’ L

As set out above, the subject retail unit was permitted undetiPlanning Permislsion Reg=-Ref.S97A/0791.
With regard to whether a change of use has occurred, and subsequenﬂy Whetherthat-change of use
is considered to be material; this can only be the case if it is considered that development has taken
place outside of that which the retail unit was Granted Planning Permission for. It is worth noting that it
would be possible for any retailer to operate from the subject unit. The 'brand’ or retailer is not a
relevant planning consideration per se, but rather the nature of the goods to be sold can be relevant
in certain instances. The question, therefore, is whether a material change of use arises as a result of

the sale of different types of retail goods at the unit.

To ascertain the type of retail goods permitted to be sold from the unit we must first look at the
relevant Planning Permission that governs the unit, and secondly, the legisiative context within which
the Permission was Granted. As set out above, the original Permission for the unit is Reg. Ref.
S97A/0791 that provided consent for a retail warehouse development of c. 4,210sg.m. As set out in
the development description for the development, the function of the retail warehouse was for the

sale of retail goods, and thus_it is reasonable to assume that the use of the unit as applied for and

permitted is retail. In terms of the permitted retail use of the unit it is highlighted that no restriction on

the type of retail goods permitted fo be sold from the unit was applied by the Planning Authority by

way of condition to the permission.
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In addition to the relevant Planning Permission, it is necessary to assess the Permission in the con? tof
the planning legislation in place at the time of the making of the decision. At the time of the Granting
of Planning Permission, retail warehousing was not recognised in legislation as a distinct sector of
retailing which sold a certain type of retail good. The Planning Regulations in place at the time were
the Local Government (Planning and Development) Regulations 1994 (as amended), and these

Regulations contained a definition for “shop” that is set out as follows:

“shop" means a structure used for any or all of the following purposes, where the sale, display
or service is principally to visiting members of the public—

( a) for the retail sale of goods,

( b} as a post office,

( ¢ ) for the sale of tickets or as a fravel agency,

( d ) for the sale of sandwiches or other cold food for consumption off the premises,
( e ) for hairdressing,

( f ) for the display of goods for sale,

( g ) for the hiring out of domestic or personal goods or a rficles,, ,« BY

( h) as a launderette or dry cleaners, 28 S mpE
(i) for the reception of goods to be washed, cleaned or repdred, ' 3
but does not include use for the direction of funerals or as&f ?@@r@h@maﬂ? O&'é@ﬁhe-fefﬁc

restaurant or a public house, or for the sale of hot food fo riConsumphon-off the-prarmises:-or

any use to which class 2 or 3 of Part IV of the Second Schedule applies;” (Emphasis Added)

Based on the above, it is our opinion that the Planning Authority permitted the use of the retail
warehouse as a “shop” as defined by The Local Government (Planning and Development)
Regulations 1994, as amended, in that the use of the unit was for the retail sale of goods. With regard

to change of use, Article 11 of the 1994 Regulations stated that:

“11. (1) Development which consists of a change of use within any one of the classes of use

specified in Part IV of the Second Schedule and which does not involve the carrying out of

any works, other than works which are exempted development, shall be exempted

development for the purposes of the Acts, provided that the development, if carried out,
would not contravene a conditfion attached to a permission under the Acts or be inconsistent

with any use specified or included in such a permission.” (Emphasis Added)

The class of uses set out in Part IV of the Second Schedule of the Planning and Development
Regulations 1994, as amended, included ‘Use as a Shop' in Class 1 of specific planning uses. As such,
it clearly sets out that development that consists of a change of use within a use class and which
does not involve the carrying out of any works, other than works which are exempted development,

shall be exempted development.

November 2016 gva.ie 12
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Bay ' on the above, it is considered that unit no. 3 at the Fonthill Retail Park, Fonthill Road, Dublin 22
has Planning Permission for retail, from a warehouse type unit, that falls within the definition of a
“shop”, as set out in the Planning and Development Regulations 1994, as amended, in that its primary
function is for the retail sale of goods. No conditions were attached to the Grant of Planning
Permission that restricted the type of retail goods to be sold from the “shop™. Taken in the context of
the planning legislation in place at the time of receiving Planning Permission there was no provision in
legislation that restricted the sale of certain types of retail goods at the unit and as such, there are no
legal and/or pianning grounds for retrospectively restricting the type of retail goods that can be sold

from the unit.

It is our opinion that the permitted retail use of the unit has to be defined as understood by the
Planning Authority at the time of the making of the decision to Grant Planning Permission. It is not
reasonable to interpret the permitted development in the context of current Guidelines and

legislation. It is considered that changing the type of retail goods sold from the unit falls within the

remit of the original planning permission for the unit and as such does not constitute-development by

way of a change of use.

Material Change of Use

Notwithstanding the above, if it was considered that a change in the_type of refail él?)ods keing sold
from the unit would comprise of a change of use, the next step would be to consider-whether this
change of use would be material and therefore constitute development. In this instance, the test for
materiality is often approached by asking whether different planning considerations would have

applied had planning permission been sought on the basis of the unit selling different types of goods.

As set out above, the relevant legislation in place at the time of Granting Planning Permission
indicates that Permission was Granted for the unit to be used as a “shop" for the retail sale of goods.
There were no definitions in planning legislation with regard to distinct types of retail goods and as
such, the Planning Authority in their assessment, would have given due consideration to the material
planning implications of permitting retail, in the general sense, at the subject site. Thus, the relevant
material planning considerations would have been taken into consideration in the Authority's
assessment of the proposal. Furthermore, should the Planning Authority have considered that the
change of use in the type of retail goods sold from the unit would result in material planning
implications; a condition restricting the type of goods to be sold from the unit would have been
applied. It is considered, therefore, that the Planning Authority gave due consideration to the
potential for material planning implications as part of the assessment process in permitting the subject

retail unit and as such the use permitted at the unit is considered to be ‘open retail’.

November 2016 gva.ie 13
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5. The Question of “Exem pted de vel op ment” (

Development can be exempted from the requirement to obtain planning permission under planning
legislation set out in the Planning and Development Act, 2000, (as amended) and the Planning and
Development Regulations, 2001(as amended). However, the provisions of exempted development
are only applicable if development, in the first instance, has taken place. Having determined, as
outlined above, that the change of use in the type of retail goods sold from the unit should not be
considered a material change of use and therefore development, it is not necessary therefore to

apply the provisions of exemption.

However, should the Board consider that development would occur by reason of the type of goods
being sold at the unit, we would consider that the development should be considered to be exempt
development by way of Article 10 of the Planning and Development Act 2000, as amended that
states:

“10. (1) Development which consists of @ change of use within any one of the classes of use

specified in Part 4 of Schedule 2, shall be exempted development for the purposes of the Act,

provided that the development, if carried out would not—
(a) Involve the carrying out of any works other than works which are exempted development,

(b) contravene a condition attached to a permission under the Act,

(c) be inconsistent with any use specified or included in such a permission, or
(d) be a development where the existing use is an unauthorised use save where-such change-

of use consists of the resumption of a use which is not un authorised andwhich hos ot DEEn—

e —

abandoned.” (Emphasis Added) 9 8 MOV 2016

ROM J—
With regard to restrictions on exemption we note the provisions of Arficle 9( ‘iHOﬂIf‘o‘TEI‘b.aﬂemmg and ;

——————————
e =

Development Act 2000, as amended, that states: L e r————

ro T

""Development to which article 6 relates shall not be exempted developmem‘ for the purposes

of the Act— (a) if the carrying out of such development would— (i) contravene a condifion

aftached to a permission under the Act or be inconsistent with any use specified in a

permission under the Act.” (Emphasis Added)

No condition restricting the type of retail goods to be sold from the unit was attached to the parent
Planning Permission for the development Ref. $97A/0791. As set out above, Condition no. 2 attached
to the consent for Planning Permission Reg. Ref. SD15A/0152 is not applicable in the assessment of this
Section 5 Declaration request, as the restrictive condition relates to unit no. 3A, if at all, and not to unit
no. 3. On this basis, it is considered that a change in the type of retail goods sold from the unit would
comprise a change of use within Class 1 of Part 4 of Schedule 2 of the Planning and Development

Act 2000, as amended, that is not restricted by way Arficle 9(1){a}{i).
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)

6.. Conclusion

We respectfully request that An Bord Pleandla consider all the above objectively and provide our

Client with and answer 1o the following question:

‘Whether a material change of use at retail unit no. 3, Fonthill Retail Park, Fonthill Road, Dublin
22 arises by reason of the type of goods being sold and consequently whether if is or is not

development or is or is not exempted development.’

In the assessment of the above question we request that the Board to'take-into considéeration the

following:

¢ Planning Permission Reg. Ref. S97A/0791 Granted Permission for @ fetail use within a warehouse
structure. No conditions were attached to the Grant of Planning Permission té€stricting-the-type
of retail goods to be sold from the unit.

e Legislation in place at the time of Granting the Planning Permission provided that the use of
the unit was a ‘'shop’ for the retail sale of goods. It is reasonable to assume that the use of the
unit as applied for and permitted is retail.

e It is considered that changing the type of retail goods sold from the unit falls within the scope
of the original planning permission for the unit and as such does not constitute development
by way of a change of use.

s It is considered that the materiality of changing the type of retail goods sold at the unit was
considered as part of the Planning Authority's assessment of the parent Planning Permission
and as such the use permitted at the unit is considered to be ‘open retail’.

s Retrospectively applying current planning legisiation and guidance in the assessment of the
unit is legally questionable as these documents did not form part of the decision making
process within which the unit was permitted.

+« The provisions of exempted development are not applicable as development, in the first

instance, has not taken place (i.e. no restriction by condition applies).

While it is accepted that the subject retaii unit comprises somewhat of an anomaly when set in the
context of current planning legislation and guidance, we are of the opinion that the use of the unit is
governed by the parent Planning Permission and the planning legislation in place at the time when it
was permitted. As such, we would respectiully suggest that An Bord Pleandla concur with the

following conclusion:

A material change of use at retail unit no. 3, Fonthill Retail Park, Fonthill Road, Dublin 22 would
not arise by reason of the type of goods being sold and would not be considered

development in the first instance.
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We are wiling to attend a meeting with An Bord Pleandla on this matter under Section 136 { ‘he
Planning and Development Act 2000 (as amended). We would request that Save Our Town Centres

Limited are also required to attend such a meeting as they are clearly party to the issue at hand.

We look forward to receiving your acknowledgement of this Referral and should you require any
further information do not hesitate to contact us.

November 2016 gva ie
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lin County founcil
n

An Rannég Talamhdsdide, Pleandla agus Iompair  Land Use, Planning & Tmnsport;ﬁg;i I]ﬁzpa ent

Telephone: 01 4149000 Fax: 01 4149104 Email: planning.dept@sdublincoco.ie
Brian Wynne Bilfinger GVA
Second Floor, Seagrave House
19-20 Earlsfort Terrace
Dublin 2
02-Nov-2016
Our Ref: ED16/0045
Re: Unit 3, Fonthill Retail Park, Fonthill Road North, Clondalkin,
Dublin 22
Proposal: Whether a material change of use at retail unit no.3 Fonthill

Retail Park,Fonthill Road, Dublin 22 arises by reason of the
type of goods being sold and consequently whether it is or is
not development or is or is not exempted development.

Dear Sir/ Madam,
I wish to inform you that the proposed development as outlined at the above location is, by
Chief Executive’s Order PR/1067 dated 01-Nov-2016, DECLARED NOT EXEMPT under the

Planning and Development Regulations, 2001 (as amended) and therefore DOES require
planning permission.

A copy of the planner’s report is enclosed.

Yours faithfully,

For .S"enior Planner

South Dublin County Council, Tel: +353 1 414 9000 Follow us on
County Hall, Tallaght, Email: info@sdublincoco.ie Facebook, Twitter, YouTube

Dublin 24, D24YNNS ) fixyourstreet.ie
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Record of Executive Business and Chief E xecutive's Order

Register Reference: ED16/0045

Correspondence Name & Address: | Brian Wynne Bilfinger GVA Second Floor,
Seagrave House, 19-20 Earlsfort Terrace,
Dublin 2

Devdopment: Whether a material change of use at retail
unit no.3 Fonthill Retail Park,Fonthill Road,
Dublin 22 arises by reason of the type of
goods being sold and consequently whether it
is or is not development or is or is not
exempted development.

Location: Unit 3, Fonthill Retail Park, Fonthill Road
North, Clondalkin, Dublin 22
Applicant: PKB Partnership

Description of Site and Surroundings:

The site refers to Unit 3 Fonthill Retail Park, Clondalkin, Dublin and contains a retail
warehouse unit which forms part of a terrace of three units. A large amount of
surface car parking is located to the front of the units.

Zoning;
The site is zoned '‘RW" as per he South Dublin County Council Development Plan

2016-2022, the objective for which is ‘To Provide for and consolidate Retail
Warehousing’.

Proposal:
This is an application requesting a Section 5 Declaration with regards to the following

question:
‘Whether u material change of use al retail Unit No. 3 Fonthill Retuil Park,
Fonthill Road, Dublin arises by reason of the type of goods being sold and
consequenily whether it is or is not development or is or is not exempted
development.’

Relevant Planning History:

ED16/0025; change of use from the former retail warchouse teruse as g disgount-stére

for the sale of non-bulky convenience goods. e BY _ —
Decision; Declared Not Exempt, \ W .

1 § NIV £ \
897A/0791; Retail warchouse development (c.4210sq.m) 4
Decision: permission granted subject to conditions. :LTR DATED ____ ,_f ROM"”\

——

SD15A/6152: new internal subdivision walls, new loading door ;fﬂaag:m&w-at 'éouth
elevation, new toilets, 2 new fire exit doors to north elevation, new glazed double
doors/screen to east elevation and signage to west elevation.

Decision; permission granted subject to conditions.
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Relevant Enforcement History

S7743; Warning Letter issued regarding alleged unauthorised development consisting
of the change of use from a retail warchouse to use as a discount store for the sale of
non-bulky convenience goods without planning permission.

Assessment:

Consideration as to whether a development constitutes exempted development or not
is governed by Sections 3, 4 and 5 of the Planning and Development Act 2000 (as
amended) and Articles 5, 6, 7, 8, 9, 10, Il of the Planning and Development
Regulations 2001 (as amended)

Planning and Development Act 2000 as amended.:
Section 2(1) in this Act, except where otherwise requires —

‘works’ includes any act or operation of construction, excavation, demolition,
extension, alteration, repair or renewal.

‘structure’ as any building, structure, excavation or other thing constructed or made
on, in or under any land, or part of a structure so defined, and —
(a) Where the context so admits, includes the land on, in or under which the
structure is situate .
=il ALA
‘use’ in relation to land, does include the use of the land by th e carryingout of waiks__—
thereon e

28 wov 296
Section 3(1) defines ‘development’ as ‘the carrying out of any workson, in, over ()EOM \
under land or the making of any material change in the use of a ny, sgpgngesor A |

land’. The term ‘works’ is defined in Section 2(1) of the 2000 Actas ‘any act Qe

e

operation of construction, excavation, demolition, extension, allerativh—repalF a
renewal.’

Is thepr oposal exempteddevelopment?
South Dublin County Council Development Plan 2016-2022 defines a Retdl
Wareho useas:
A large single -kvel store specia lising i n the display and retail sale of bulky non-
food, non-clahing Mo usehdd goods, such as carpets, furniture and electreal
goods, and bulky DI items, catering mainly for car-borne cu stomers and often in
outof-centre locations.

Planning and Development Regulations 2001 (as amended) Article 3
‘sh of means a structure used for any or all of the following purposes, where the
sale, display or service is principally to vising members of the public

{a) for the retail sale of goods,

(b} as a post office
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(c) for the sale of tickets or as a travel agency
(d) for the sale of sandwiches or other food or of wine for consumption off the
premises, where the sale of such food or wine is subsidiary to the main retail
use, and ‘wine’ is defined as any intoxicating liquor which may be sold under
a wine retailers off-licence (within the meaning of the Finance (1909-1910)
Act, 1910), 10 Edw. 7. & Geo. 5, ¢.8,
(e) for hairdressing
() for the display of good for sale ,
(g) for the hiring out of domestic or personal goods or articles )
(h) as a taundrette or dry cleaners LTR.NATE i
(i) for the reception of goods to be washed, cleancd or repaired, e FRU
but does not include any use associated with the provision of funeral-services or a
funeral home, or as a hotel, a restaurant or a public house, or for the sale of hot T66d
or intoxicating liquor {or consumption oft the premises except under paragraph (d),
or any use to which class 2 or 3 of Part 4 of Schedule 2 applies.

In addition reference should be made to Article 9 (1) (a) (i) — Restrictions on
Exemption which also applies; Development to which article 6 relates shall not be
exempted development for the purposes of the Act — If the carrying oul of such
development would - contravene a condition attached to a permission under the Act
or be inconsistent with any use specified in a permission under the Act.

SD15A/0152 Condition No. 2 states:

‘The range of goods to be sold in the extended retail warehouse unit shall be limited
solely to "bulky goods' (us defined in Annex 1 of the Retail Planning Guidelines for
Planning Authorities issued by the Department of the Environment, Community and
Local Governmment in April 2012), and shall not include the sale of toys, footwear,
sportswear or other clothing.

REASON: In order to prevent an adverse impact on the viability and vitality of the
town area and so as not to undermine the retail hierarchy of the area.’

Annex | of the Retail Plunning Guidelines for Planning Authorities issued by the
Department of the Environment, Community and Local Government in April 2012
defines ‘Bulky Goods’ as follows;

- Goods generally sold from retail warehouses --where DIY goods or goods such as
flatpack furniture are of such size that they would normally be taken away by car
and not be portable by customers travelling by foot, cycle or bus, or that large
floorspace would be required to display them e.g.

*  repair and maintenance materials; -

® furniture and furnishings; --

= carpets and other floor coverings; --

= household appliances; --

= tools and equipment for the house and garden;--

®  bulky nursery furniture and equipment including --perambulators;
= bulky pet products such as kennels and --aquariums;

3
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* audio-visual, photographic and information --processing
equipment;

»  catalogue shops and other bulky durables for --recreation and
leisure.

The list is not exhaustive — bulky goods not mentioned in the list should be dealt with
on their merits in the context of the definition of bulky goods. Bulky goods are
generally not portable by customers travelling by foot, cycle or bus.

Planning permission was granted on site under S97A/0791 for a retail warehouse; the
permission granted did not state ‘shop’ but specifically stated ‘permission for a retail
warehouse’. Planning permission granted under SD15A/0152 also refers to a retail
warehouse on site for the sale of ‘bulky goods’; the red line boundary of SD15A/0152
referred to both Units 3 and 3A. It is considered that a rctail ‘warehouse’ is not and
was not considered to be the same as a retail ‘shop’. No details have been submitted
with this application to provide information on the type of items being sold on site.
This is critical to answering the question being posed — ‘whether a material change of
u seat retail Unit No. 3 Fonthill Retail Park arises by reason of the type of goods being
sold....’

Conclusion:

Insufficient information has been submitted in order to fully assess the application.
Further details are required with regards to the type of goods being sold on site in
order to determine the application.

Recommendation:
The applicant should be written to and informed that further information is required in

order to fully assess the application.

A dditionall nformation .
Additional Information was requested on the 14 Septe mber 2016 3Y
Additional Information was received on the 12 October 2016.

28
The following additional information was requested: |
|LTR-DATED ___FROM__3
Item No 1; pL S

Insufficient information has been submitted in order to full y assess e upp!zmmn |
The applicant, owner or developer is therefore requested to provide full details of the
type of goods being sold at the premises.

Assessment — Item No. 1

Submission received by Brian Wynne, GVA, dated 12 October 2016 states that
products for sale on site relate to the following categories; food and drink, health and
beauty, home and pet, gardening, leisure, entertainment, stationary, crafts, party and
celebrations. Site visit confirmed that Unit 3 is occupied by ‘Dealz’ selling non-bulky
goods (individual bars of chocolate, crisps, minerals, makeup, shampoo etc.) to

4
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visiting members of the public and Unit 3A is currently vacant. Having regard to the
planning history on site it is considered that a retail warchouse was permitted on site
and Unit 3 was then subdivided into two units for the sale of bulky goods. It is
considered therefore that the sale of non-bulky goods would constitute non-
compliance with the planning permission previously granted on site and would
constitute a material change of use and would require a further grant of planning
permission in the opinion of the Planning Authority.

Conclusion

Having regard to the planning history on site it is considered that a retail warchouse
was permitted on site and Unit 3 was then subdivided into two units for the sale of
bulky goods. It is considered therefore that the sale of non-bulky goods would
constitute non-compliance with planning permission previously granted on site and
would constitute a material change of use and would require a further grant of
planning permission in the opinion of the Planning Authority.

Recommendation
The applicant should be written to and informed that the sale of non-bulky goods
would constitute a material change of usc on site having regard to the planning bistory
on site and would therefore not be considered as Exempted Development and would
require planning permission.

KR
¢. P. Siobhan Duff, — FROM_

Senior Executive Planner \ I) T, ﬁ*
Endorsed: 0 @Yﬁﬂ

Mairead Fitzgefald,
Administrative Officer

:-.I l-.\"[h lT ED

ORDER: That the applicant be informed that the proposed development of
Whether a material change of use at retail unit no.3 Fonthill Retail
Park,Fonthill Road, Dublin 22 arises by reason of the type of goods
being sold and consequently whether it is or is not development or is or
is not exempted development at Unit 3, Fonthill Retail Park, Fonthill
Road North, Clondalkin, Dublin 22 is not considered to be exempted
development under the Planning and Development Act 2000 (as
amended) and the Planning and Development Regulations, 2001 (as
amended) and therefore does require planning permission.

Date: \l\i( N ‘P&W
P Neil O)’E}»nc,
Senior Planner
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28t November 2016

The Secretary,

An Bord Pleandla,

64 Marlborough Street,
Dublin 1

Dear Sir/Madam, . ) '

GVA

2nd Floor Seagrave House

19 — 20 Earlsfort Terrace Dublin 2
T. +353 (0)1 661 8500

F: +353 (0)1 661 8568

gva.ie

RE: Unit 3, Fonthill Relail Park, Fonthill Road North, Clondalkin, Dublin 22 - Section 5 Referral of South Dublin County

Council Ref. ED16/0045

South Dublin County Council Ref. ED16,/0045

Please find attached a Referral Report prepared by GVA on behalf of our Client PKB Partnership, Unit
D5, Swords Enterprise Park, Feltrim Road, County Dublin following the Decision of South Dublin County
Council in relation to ED16/0045 made by order dated the 15t November 2016 and issued on the 2nd
November 2016. We would request that all correspondence in relation to this observation should be
sent fo the Agents, GVA, Second Floor, Segrave House, 19-20 Earlsfort Terrace, Dublin 2.

Enclosed is a cheque for €220 being the appropriate fee for a Referral. This Referral has been made
within the statutory period (See Appendix | of enclosed Referral Report for a copy of the South Dublin

County Council Decision}.

Yours sincerely

il W&!j{ /L\w

Robert Mcloughlin
Director
For and on behaif of GVA Planning and Regeneration Limited

Seagrave House, 19-20 Earlsfort Terrace, Dublin 2. GVA Planning and Regeneration Limited is a Biffinger Rea! Estate company.
Directors of the Company: Robert McLoughlin, Malcolm Whetstone {Brifish). Gerard Hughes (British). Stephen Brown (British), Sebastian Happel (German)

GVA Planning is the trading name of GVA Planning and Regeneration Limited registered in the Republic of Ireland number 409687. Registered office Second Floor, é"" "‘*' [NVESTORS @
v, v P
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Referral Report

2nd Floor Segrave
House

19 — 20 Earlsfort
Terrace Dublin 2

T: +353 (0)1 661 8500
F: +353 (0)1 661 8568
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Section 5 Referral
Unit 3, Fonthill Retail Park, Fonthill

Road North, Clondalkin, Dublin 22
Section 5 Referral Re: South Dublin

County Council Ref. ED16/0045
November 2016
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(

1. Introduction

We, GVA, have been retained by our client PKB Partnership, Unit D5, Swords Enterprise Park, Feltrim
Road, County Dublin to submit this Referral to An Bord Pleandla in relation to Ref. ED16/0045. The
Referral of this case is within the statutory period of 4 weeks and we enclose the appropriate fee
being €220.

The Section 5 Declaration Request (Ref. ED16/0045) was submitted to South Dublin County Council in
relation to Unit no. 3 at the Fonthill Retail Park, Clondalkin, Dublin 22 which requested a Declaration on

the following question:

‘Whether a material change of use at retail unit no. 3, Fonthill Retail Park, Fonthill Road, Dublin
22 arises by reason of the type of goods being sold and consequently whether it is or is not

development oris or is not exempted development.’

Flgure 1: Fonthill Retail Park

Smyths Toys
Elverys Sporis

Qubiecl Site
= Polone7 Foadstore

—

\'\

Source: Google Maps, 2016
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N

2. Preliminay Ponts

Our client appreciates that every case in relation to material change of use is different and subtleties
exist which often are subjective, require objectivity and need tfo avoid conclusions based on
perception. Planning law dictates that a planning permission should be interpreted objectively and
not on foot of subjective considerations peculiar fo an applicant, user or third party. Therefore, we
would like to make some preliminary points which we would respectfully request An Bord Pleandla to

consider throughout the assessment of this case:

e The Development authorised under Reg. Ref. $97A/0791 was for a retail use which in legislative
terms at the time (and still today) falls under the definition of a “shop”. While subsequently the
Retail Planning Guidelines (RPG's) provided a breakdown of different types of retail it did not
exist at the time and therefore the authorisation was for open retail. It is noted that the public
notice did refer to “warehouse” but that was in the context of desciibing-the bul dirg within
which the use would exist (it was then and still is to day-e-warehouse type stucture ). As ‘retail
warehousing’ as a defined form of retailing did no t ems‘r 01 ’rhe time ?i:e The RPG’ sidid not
exist) the application was not seeking permission forsome a n}:i gthere cou1d be no imdied
restriction on the retail use today. ] FROM __—

e The question of whether development occurred in the frrsh lmiorrxc)m wa §n®t adecqtotely
dealt with in the Local Authority Assessment. The Pla nners RepoH- 0uﬂ|ned deflnmons from
Planning Legislation but did not assess the core question of ‘development’ but instead moved
to dealing with exemptions. This approach resulted in the substantive part of the Section 5
Declaration Request not receiving a proper and objective assessment. This may have been
unintentional but also suggests that the Decision was already made before the assessment
started (possibly due to perception). Therefore, the purpose of the Planning Report was o
arrive as quick as possible to dealing with Condition no. 2 of Reg. Ref. SD15A/0152, a condition
we believe is unenforceable.

e Further o the above, the planning status of a unit (retail in this case) needs to consider the
point in time at which it was authorised and the context within which the decision was made.
Planning should not seek fo retrench on a position which has been established and seek to
alter a landowners property rights either through enforcement actions or conditions on
Planning Permissions which do not relate to the development sought. It cannot be the case
that a member of the public seeking a Planning Permission for minor internal works and
improvements to the outside of a building effectively becomes penalised (e.g. through
conditions) in a manner that affects the value and enjoyment of their land.

e In many instances works similar to those sought under Reg. Ref. SD15A/0152 may be carried
out under exemption (often over time) and in such instances there would be no restrictions on
use. In this context the insertion of Condition 2 on Reg. Ref. SD15A/0152 is an opportunistic

exercise seeking to curtail a use which when Granted Planning Permission originally {Reg. Ref.
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S97A/0791) did not have such restrictions. Furthermore, this approach results in those units
which seek to improve by way of layout, aesthetics etc. being penalised while units which do
not engage with the planning system to improve the building fabric remain free of restrictions.
This creates a competitive advantage for some units over others in a manner that cannot be
considered fair or reasonable.

e The Courts have consistently over the years held that the requirement for planning permission
represents an encroachment on property rights (Ashbourne Holdings Ltd. v. An Bord Pleandla).
In this regard, there is a need for great care to ensure that planning conditions are not applied

ultra vires.
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3 Background

The need for this Referral has arisen on foot of not only the Decision of South Dublin County Council in
relation to this particular case but also on foot of a Section 5 Declaration Decision (Ref. ED16/0025)
issued by South Dublin County Council by order dated 3th June 2016 to a third party, Save Our Town
Centres Limited. Subsequent to the aforementioned Decision a Warning Letter of alleged
unauthorised development was issued to our client (Ref. ENF. $7743). Our client is concerned about
the use of the planning system by Save Our Town Centres Limited whose actual objective in this
instance may be due to commercial interests rather than a bona fides ‘save our town centre’
initiative as the name implies. In this regard we would question the intentions of Save Our Town
Centres Limited, their purpose and indeed believe their Section 5 Declaration Request was sought
and presented based on anti-competitive grounds. We acknowledge that every Section 5
Declaration request is assessed on its own merits and appreciate the difficulty the Planning Authority
faced in recognising a potentially vexatious request. Therefore, we strongly object to the ¢ ontention
that unauthorised development has taken place at the unit and as such, it is t he.infenfion ‘of this

Referral to clarify that the type of retail goods are permitted af the subject _retdilunit.

Local AuthorityAssessment ofS ection 5 Deda rdi on request - Ref  ED16/045 .~ oV
. - g e
As outlined above, we do not believe that the assessment at Local Authority level s Cfi‘-ﬁ&i‘eﬁfﬁfde@ﬁ
with the question posed and in particular the question of wh ethe _Q@,yélgiimﬁri has~6rTas not
occurred. The case presented on behalf of our Client, which de mc')\nét_o’rﬁe,d:fthdﬁr::"}\b development
occurred in the first instance, was not assessed. As a result the South Dwtsih County Council Planners
Report does not contain any argument to the contrary with the result that arriving at the conclusion

that development has occurred is unsubstantiated.

The Local Authority sought additional information around the type of goods currently being traded
and the subsequent response detailed same. The response outlined the goods being sold which
became the basis for the decision. However, it appears to have been predicated in a predetermined
view that authorised goods to be sold were bulky goods. In this regard the Planners Report stated that
“it is considered that a retail warehouse was permitted on site and Unit 3 was then subsequently
subdivided into two unifs for the sale of bulky goods”. It is our opinion that this is an incorrect

interpretation of the Planning History for the following reasons:

1. Inrelation to the first part of the above statement (highlighted in green above), we would like
to outline that when the parent Planning Permission (Reg. Ref. S97A/0791) was Granted ‘retail
warehouse' did not exist (as the RPG's did not exist) as a specific type of retailing. Therefore,
all retailing was a “shop” in terms of legislation and the authorised use was to sell retail goods.
In fact, retail warehousing formats as they exist in Ireland today were not something that

widely existed in the late 1990's and many retail units fraded in a form of scrambled
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merchandising that shifted emphasis between bulky and non-bulky goods regularly in
response fo market demands. The reference to warehouse in the parent planning application
described the type of building with the result that a warehouse structure was permitted for
the purpose of retailing products. Therefore, it was not a Grant of Planning Permission for a
‘retail warehousing use’ as such a form of retailing did not exist and was not defined at the
fime.

The above extract from the Planners Report (highlighted in red) implies that a recent Planning
Permission (Reg. Ref. SD15A/0152) sought permission for the “sale of bulky goods”. This is
factually incorrect as the planning application submitted only sought permission for ‘works'
that were required for the improvement/alteration of the structure. As outlined below the
subsequent Grant of Planning Permission sought to impinge on the existing use-rights_through

condition but it is contended that said condition is unenforceablé,

In addition fo the above we would like to outline points made| in the Response f& Additional

Information which we believe were not given sufficient consideration:

November 2016 gva.ie

Permission was granted for the retail use of the premises simpliciter. There is no Condition
attached to the parent Grant of Planning Permission that restricts the type of retail goods that
can be sold from the unit.

The permitted use of the unit is as a “shop”, as defined in the Planning and Development
Regulations 1994 (the appropriate legislation in place at the time of the grant of permission).
As defined in legislation, a shop is a structure used for the retail sale of goods where the sale,
display or service is principally to visiting members of the public.

The Planning Authority made the assertion that a retail warehouse does not constitute a
“shop”, as defined in planning legislation. We respectfully requested that the Planning
Authority provide clarification with regard to how they came to the conclusion that the unit
does not comprise a “shop”. We requested that the assessment be based in the context of
planning legislation. It was further outlined that it was not considered appropriate to form an
opinion of use based on the definition of “retail warehouse” taken from the South Dublin
County Development Plan 2016-2022. In addition, it was pointed out that there is no definition
of “retail warehouse” in planning legislation and the only definition that the retail unit can be
deemed to fall under is the definition of a “shop”, as it is evidently a structure used for the
retail sale of goods. The aforementioned matters were not dealt with adequately in the
assessment,

The parent Planning Permission (Reg. Ref. S97A/0791) for the retail unit pre-dated not only the
first national RPG’s published in 2000 but also the first South Dublin County Development Plan
in 1998. It was the RPG's, 2000 that infroduced definitional clarity with regard to types of retail

good categories and retail unit types.
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In addition to the above it was outlined to the Local Authority that our client was not relying ( an
exemption under the Planning and Development Regulations 2001 (as amended) to operate the
retail unit as a “shop”, but was the beneficiary of a Grant of Planning Permission authorising the retail

use of the premises.

The above demonstrates that the limited assessment carried out in relation to the core question of
‘development’ occurring or not was based on an incorrect interpretation of Planning Permissions
governing the subject Unit. We appreciate that there are subtleties in this case that need to be
considered but our client have (a) always believed that they had Planning Permission for the retailing
of any types of goods (as no distinction existed when they received Planning Permission) and (b) only

sought permission for physical improvements with no infention of altering the use in any way.

On foot of all the above we believe that the original case submitted to the Local Authority as part of
the Section 5 Declaration Request is still valid. Therefore, in the absence of any argume nisto the
confrary presented in the Local Authority assessment we reiterate the case below in thisteferralio An
Bord Pleandla. The layout and content below is largely the same as that subhitted to t he”liccal
Authority but altered where appropriate for the purpose of updating and-Clarity. ¢X i

o’ ~” %

Site Lac atian an d Co ntext 1% < /"’“’y‘

The subject site is located in the established Fonthill Retail Park in Cl ondolkm;\@%bﬂ/z {see fgure 1
below). The retail park contains a broad mix of uses and operators ’rhc’rlncl ue#es nfer alia Elverys

Sports, Smyths Toys, Wheelwork Bikes, Polonez foodstore, Power City and Aldis These retail units provide

for a full range of retail goods including convenience and comparison and varying mixes of same.

Previows Secton 5 (R ef. ED16/0025)

This Referral is subsequent to a previous Section 5 Declaration made (Ref. ED16/0025) and reguested
by and issued fo the above-mentioned third party, Save Our Town Centres Limited. The Section 5
Declaration request Ref. ED16/0025 sought the opinion of South Dublin County Council with regard to

the following question:

“Whether the change of use from the former retail warehouse fo use as a discount store for

the sale of non-bulky convenience goods is development, and is or is not exempted

development”. (Emphasis Added)

It is respectfully suggested that the Planning Authority’s decision in this case was not based on any
objective evidence, in that the question raised was leading and provided no evidence to support itf.
The description of development is cited against a “discount store” use. In the first instance we note

that a “discount store” is no longer a distinct category as contained in the RPG's for Planning
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AUl dties, 2012 and has no status in planning. Secondly, to describe-the use being carried out as
“non-bulky convenience goods” is disingenuous. The question as posed,”including “the ‘abave

terminology, has sought to elicit a response that suited the third party.

Public Participation DATE

While the Section 5 Declaration process does not contain any explicit public-parficipationprovisions it
does however, give the Planning Authority the power to ask any person to provide information in
relation to a Section 5 Declaration request. Unfortunately, in case Ref. ED16/0025, our client was not
afforded the opportunity fo provide any input into the assessment process. In this context, we note
the following comments issued in a submission on planning legislation made to the Department of the

Environment, Community and Local Government by An Bord Pleandla in 2014:

‘There is no provision for public participation in Section 5. Therefore one can have the situation
where one person makes a request to the Planning Authority for a declaration, in respect of a

property, and obtains a declaration. Another person, who may be the owner of the property

involved, or a neighbour, can become aware of the declaration later. or when work

commences, and has only one means of addressing the situation, by submitting a separate

request for a declaration fo the Planning Authority, which they then refer to the Board for

review under Section 5 (3)(a] if they are not happy with the declaration.’ 2 (Emphasis Added)

Having been unable to participate in the assessment process of the Section 5 Declaration request
Ref. ED16/0025, which resulted in a Warning Letter of alleged unauthorised development, our client
sought to address the situation by way of requesting a Section 5 Declaration (subject of this referral)
from the Planning Authority, based on a question that was fair and impartial, and one that did not

serve to direct the Authority towards a pre-determined response.

However, under Ref. ED16/0045 a Declaration was issued which concluded that the “proposed
development” was “declared not exempt” under the Planning and Development Regulations 2001
{(as amendedy). This decision did not deal with the subject of the Declaration Request which sought
clarity on the question of “development” primarily which the decision makes no reference to other
than to mention a “proposed development” (but no development was proposed). Therefore, the
Section 5 Decliaration Decision is flawed as it did not provide a clear and justifiable position on the
issue of whether development has or has not occurred in the first instance which in turn raises
questions as to how a decision was made in relation to exemptions. In short, how can a decision be

made on an exemption if it has not been decided if there is need for an exemption.

! Retail Planning — Guidelines for Planning Authorities, 2012, Department of Environment, pg. 35
2 Submission on Legislation made to Department of the Environment, Community and Local Government by An Bord Pleandia,

2014, pg. 6

November 2016 gva.ie 7




PKB Partnership Section 5 Referral

Pbin ningH istory

The following section provides a review of the Planning Permissions that are of importance in the

assessment of the question as set out above.

SDCC Reg. Ref. S97A/0791

The goveming planning permission for development of the unit is SDCC Reg. Ref. S97A/0791, which
provided consent for a retail warehouse development of c. 4,210sg.m. South Dublin County Council
decided to Grant Planning Permission for the retail unit on the 3@ February 1998 and the Final Grant of
Permission was issued on the 19t March 1998, subject to 17 no. conditions. It is noted that of the 17 no.
conditions attached to the permission, there are no restrictive conditions in terms of limiting the type

of retail goods that can be sold from the unit.

The date of decision and the date of the Final Grant of Planning Permission for the governing consent
are important in that they pre-dated the finalisation of the first comprehensive RPG's, dated
December 2000, and also the first South Dublin County Development Plan in 1998 (adopted in
December of 1998). In terms of retail policy, the legislation in place at the time was the Local
Government (Planning and Development) General Policy Directive, 1982. This Directive lacked
detailed definitions or policy provision relating to retail and did not recognise different types of retail
units, nor did it draw a distinction between types of retail goods. In addition, we note that the
decision date for the permission pre-dates current planning legislation and as such the application

was assessed in the context of the following:

e The Local Government (Planning and Development) Acts, 1963, (as a mended]; an d~

'J'I"“j

e The Local Government (Planning and Development) Regula tions; I-99@en d.ed].
KA % ‘ P
A (L% i Q?S)“ - -
SDCC Reg. Ref. SD15A/0 152 ,

Planning application Reg. Ref. SD15A/0152 was granted consent for the falo W|n9\;:«.\v;5‘f/_%_{:;" ~

-~ ¢

o

e
‘New internal subdivision walls, new loading door arrangement at sou‘ffﬁ 'éfé"\;dion, new ftoilets,
2 no. new fire exit doors to north elevation, new glazed double doors/screen to east elevation

and signage fo west elevation’.

In Granting Planning Permission for the development, the Planning Authority applied 5 no. conditions

including condition no. 2 that states:

2. The range of goods to be sold in the extended retail warehouse unit shall be limited solely

to “bulky goods” (as defined in Annex 1 of the Retail Planning Guidelines for Planning

Authorities issued by the Department of the Environment, Community and Local Government
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" in April 2012), and shall not include the sale of toys, footwear, sportswear or other clothing.
Reason: In order to prevent an adverse impact on the viability and vitality of the town area

and so as not to undermine the retail hierarchy of the area.” (Emphasis Added)

We note that in terms of the planning history associated with the unit, that this is the first-appearance
of a restriction being applied in terms of the type of retail goods permittediteo-be sold.

Enforceability of Planning Conditions

The Departiment of the Environment's ‘Development Management — Guidelines for Plapning
Authorities', 2007, sets out that conditions attached to planning permissions, ‘must always-be-precise
and unambiguous, particularly since the effectiveness of subsequent enforcement action may
depend on the wording.’® Certain basic criteria are suggested as a guide o deciding whether to
impose a condition and these include whether the condition is: necessary; relevant to planning;
relevant to the development to be permitted; enforceable; precise; and, reasonable. With regards to
enforceable conditions, the Guidelines provide that a condition should not be imposed if it cannot be
made effective. Given the above, we would assess Condition no. 2 attached to planning permission

Reg. Ref. SD15A/0152 (set out above) against some of these key criteria:

+« Necessary: For the Planning Authority to apply the subject condition it must have been
necessary to do so. It is reasonable to conclude therefore that the imposition of the condition
was required in order to restrict the permissible uses of the retail unit against that which it had
originally been granted permission for. If the unit was already restricted in terms of the retail
goods permitted to be sold then the inclusion of this condition would not have been
necessary.

¢ Relevant to the Development to be permitted: The planning application sought the subdivision
of the retail unit and did not seek a change of use. It is considered that the subject condition
was not relevant fo the development as applied for and sought to impinge on existing use
rights with the result that the attachment of the condition was ulfra vires.

o Precise: The condition seeks to apply a restriction on the range of goods to be sold from the

extended retail warehouse unit. The planning application as submitted to the Authority sought

the sub-division of the existing retail unit. No extension of the unit was either applied for or
granted, as evidenced by no development contributions being applied for additional floor
space. This creates a level of uncertainty with regards to the intention of the condition and
where the Authority sought to apply the restriction. Notwithstanding the ambiguity regarding
the wording applied in the condition, it would be reasonable to assume that, if enforceable,
the ‘extended retail warehouse unit’ refers to the newly created unit no. 3A (if at all) and not

to the existing unit no. 3. In this context we note that the Section 5 Declaration submitted refers

3 Development Management — Guidelines for Planning Authorities, 1997, Department of Environment, pg. 63
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solely to unit no. 3, and not to unit no. 3A, and as such we do not believe that Condi’rior( 2.2
of Reg. Ref. SD15A/0152 applies.

» Enforceable: Given the ambiguity surrounding the intentions of the Planning Authority in
aftaching the above mentioned condition, including the relevance to the subject permission
and the unit to which it relates, we would question whether, if required to do so, the condition

would be enforceable.

Based on the above, we are of the opinion that Condition no. 2 attached to the consent for planning
permission Reg. Ref. SD15A/0152 is not applicable in the assessment of this Referral. In the first
instance, a literal interpretation of the condition raises questions as to whether the condition is
relevant to the development permitted in that it refers to works that did not form part of the
permission sought. Furthermore, it is our interpretation that the Planning Authority has intended to
restrict the use of the type of goods to be sold from the newly created unit no. 3A, where it refers to
the ‘extended retail warehouse unit’ and not the existing unit no. 3 of which is the subject of this
Referral. On this basis it is considered that Condition no. 2 attached to planning permission Reg. Ref.

SD15A/0152 is not required to be factored into the assessment,
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4. Question of “Development”

Development is defined in Section 3 of the Planning and Development Act 2000, as amended, and is
set out as follows:
“_.the carrying out of any works on, in, over or under land or the making of any material

change in the use of any structures or other land.”

The test therefore, in terms of whether a change of use comprises development, is firstly whether there
is @ change of use and secondly whether the change of use is a material change of use. This test was
not fully addressed in the Planner's Report neither of the Section 5 Declaration request, Ref.
ED16/0025 nor as outlined above in this curent case. For Arficle 9(1)(a)(i) of the Planning and
Development Act 2000 (as amended) fo apply, it must be clearly demonstrated that a material
change of use has occurred. In order to determine whether there has been a material change of use
it is necessary to determine the permitted use of the retail unit and, on that basis, to determine if the
implementation of the question referred to above would comprise o changé 'of use that would be

material in nature.

Change of Use N

As set out above, the subject retail unit was permitted under Planning Permission-Reg..Ref. SP7A/0791.
With regard to whether a change of use has occurred, and subsequently whether that change of use
is considered to be material; this can only be the case if it is considered that development has faken
place outside of that which the retail unit was Granted Planning Permission for. It is worth noting that it
would be possible for any retailer to operate from the subject unit. The ‘brand’ or retailer is not a
relevant planning consideration per se, but rather the nature of the goods to be sold can be relevant
in certain instances. The question, therefore, is whether a material change of use arises as a result of

the sale of different types of retail goods at the unit.

To ascertain the type of retail goods permitted fo be sold from the unit we must first look af the
relevant Planning Permission that governs the unit, and secondly, the legislative context within which
the Permission was Granted. As set out above, the original Permission for the unit is Reg. Ref.
S97A/0791 that provided consent for a retail warehouse development of c. 4,210sg.m. As set out in
the development description for the development, the function of the retail warehouse was for the

sale of retail goods, and thus_it is reasonable to assume that the use of the unit as applied for and

permitted is retail. In terms of the permitted retail use of the unit it is highlighted that no restriction on

the type of retail goods permitted to be sold from the unit was applied by the Planning Authority by

way of condition to the permission.
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In addition to the relevant Planning Permission, it is necessary to assess the Permission in the ¢ onl . of
the planning legislation in place at the time of the making of the decision. At the time of the Granting
of Planning Permission, retail warehousing was not recognised in legislation as a distinct sector of
retailing which sold a certain type of retail good. The Planning Regulations in place at the time were
the Local Government (Planning and Development) Regulations 1994 (as amended), and these

Regulations contained a definition for “shop” that is set out as follows:

"shop" means a structure used for any or all of the following purposes, where the sale, display
or service is principally fo visiting members of the public—

(a ) for the retail sale of goods,

( b ) as a post office,

( ¢ ) for the sale of tickets or as a travel agency,

{ d ) for the sale of sandwiches or other cold food for consumption off the prem ises,

( e ) for hairdressing, 3 o
P A 1‘-J

( f) for the display of goods for sale, o

( g ) for the hiring out of domestic or personal goods or article s, / \i i i

( h) as a launderette or dry cleaners, a0 _—

¢RC

(i) for the reception of goods to be washed, cleaned or repaire o‘,\ ,._,QA‘\ED/ -
but does not include use for the direction of funerals or as a fuheal hom e..erGis d hdel, a
restaurant or a public house, or for the sale of hot food for cons Umption off the premises, or

any use fo which class 2 or 3 of Part IV of the Second Schedule applies;’ (Emphasis Added)

Based on the above, it is our opinion that the Planning Authority permitted the use of the retail
warehouse as a “shop” as defined by The Local Government (Planning and Development)
Regulations 1994, as amended, in that the use of the unit was for the retail sale of goods. With regard

to change of use, Article 11 of the 1994 Regulations stated that:

“11. (1) Development which consists of a change of use within any one of the classes of use

specified in Part IV of the Second Schedule and which does not involve the carrying out of

any works, other than_ works which are exempted development, shall be exempted

development for the purposes of the Acts, provided that the development, if carred out,
would not confravene a condition attached to a permission under the Acts or be inconsistent

with any use specified or included in such a permission.” (Emphasis Added)

The class of uses set out in Part IV of the Second Schedule of the Planning and Development
Regulations 1994, as amended, included 'Use as a Shop' in Class 1 of specific planning uses. As such,
it clearly sets out that development that consists of a change of use within a use class and which
does not involve the carrying out of any works, other than works which are exempted development,

shall be exempted development.
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Ba! on the above, it is considered that unit no. 3 at the Fonthill Retail Park, Fonthill Road, Dublin 22
has Planning Permission for retail, from a warehouse type unit, that falls within the definition of a
“shop”, as set out in the Planning and Development Regulations 1994, as amended, in that its primary
function is for the retail sale of goods. No conditions were attached to the Grant of Planning
Permission that restricted the type of retail goods 1o be sold from the “shop”. Taken in the context of
the planning legislation in place at the time of receiving Planning Permission there was no provision in
legislation that restricted the sale of certain types of retail goods at the unit and as such, there are no
legal and/or planning grounds for refrospectively restricting the type of retail goods that can be sold

from the unit.

It is our opinion that the permitted retail use of the unit has to be defined as understood by the
Planning Authority at the time of the making of the decision to Grant Planning Permission. It is not
reasonable to interpret the permitted development in the context of current Guidelines and

legislation. It_is considered that changing the type of retail goods sold from the unit falls within the

remit of the original planning permission for the unit and as such does not constitute development by

way of a change of use.

Material Change of Use

Notwithstanding the above, if it was considered that a c"honge in_the typeof retail goods being sold
from the unit would comprise of a change of use, the-nextstep-would be to consider whether this
change of use would be material and therefore constitute development. In this instance, the test for
materiality is offen approached by asking whether different planning considerations would have

applied had planning permission been sought on the basis of the unit selling different types of goods.

As set out above, the relevant legislation in place at the time of Granting Planning Permission
indicates that Permission was Granted for the unit to be used as a “shop” for the retail sale of goods.
There were no definitions in planning legislation with regard to distinct types of retail goods and as
such, the Planning Authority in their assessment, would have given due consideration to the material
planning implications of permitting retail, in the general sense, at the subject site. Thus, the relevant
material planning considerations would have been taken into consideration in the Authority's
assessment of the proposal. Furthermore, should the Planning Authority have considered that the
change of use in the type of retail goods sold from the unit would result in material planning
implications; a condition restricting the type of goods fo be sold from the unit would have been
applied. It is considered, therefore, that the Planning Authority gave due consideration to the
potential for material planning implications as part of the assessment process in permitting the subject

retail unit and as such the use permitted at the unit is considered to be ‘open retail’.
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5. The Question of “Exe mptedd evelopment”

Development can be exempted from the requirement to obtain planning permission under planning
legislation set out in the Planning and Development Act, 2000, (as amended) and the Planning and
Development Regulations, 2001 (as amended). However, the provisions of exempted development
are only applicable if development, in the first instance, has taken place. Having determined, as
outlined above, that the change of use in the type of retail goods sold from the unit should not be
considered a material change of use and therefore development, it is not necessary therefore to

apply the provisions of exemption.

However, should the Board consider that development would occur by reason of the type of goods
being sold at the unit, we would consider that the development should be considered to be exempt
development by way of Article 10 of the Planning and Development Act 2000, as amended that
states:

“10. (1) Development which consists of a change of use within any one of the classes of use

specified in Part 4 of Schedule 2, shall be exempted development for the purposes of the Act,

provided that the development, if caried out would not—
(a) Involve the carrying out of any works other than works which are exempted development,

(b) contravene a condition attached to a permission under the Act,

(c) be inconsistent with any use specified or included in such a p ermission,, of )
(d) be a development where the existing use is an un authoiséd use.'save where sud1 ch arge
of use consists of the resumption of a use which is not unautherised- G“rd wh ch hosnof been

-

abandoned.” (Emphasis Added) 1 LR el o\ _—~

E‘D/
With regard to restrictions on exemption we note the provisions of Ar’rfdé 9(1 (o) (1] of the' annmg and
Development Act 2000, as amended, that states: S
"Development to which article 6 relates shall not be exempted development for the purposes

of the Act— (a) if the carrying out of such development would— (i) confravene a condition

attached to a permission under the Act or be inconsistent with any use specified in a

permission under the Act.”(Emphasis Added)

No condition restricting the type of retail goods to be sold from the unit was attached to the parent
Planning Permission for the development Ref. S97A/0791. As set out above, Condition no. 2 attached
to the consent for Planning Permission Reg. Ref. SD15A/0152 is not applicable in the assessment of this
Section 5 Declaration request, as the resirictive condition relates to unit no. 3A, if at all, and not to unit
no. 3. On this basis, it is considered that a change in the type of retail goods sold from the unit would
comprise a change of use within Class 1 of Part 4 of Schedule 2 of the Planning and Development

Act 2000, as amended, that is not restricted by way Article 9(1)(a)(i).
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6. Conclusion

We respectfully request that An Bord Pleandla consider all the above objectively and provide our

Client with and answer to the following question:

‘Whether a material change of use at retail unit no. 3, Fonthill Retail Park, Fonthill Road, Dublin
22 arises by reason of the type of goods being sold and consequently whether it is or is not

development or is or is not exempted development.’

In the assessment of the above question we request that the Board to take into consideration the

following:

"

e Planning Permission Reg. Ref. $97A/0791 Granted Permission for G retail userWithin a warehouse
structure. No conditions were attached to the Grant of Planning-Permission restricting the type
of retail goods to be sold from the unit.

e Legislation in place at the time of Granting the Planning Permission provided that the use of
the unit was a ‘shop’ for the retail sale of goods. It is reasonable to assume that the use of the
unit as applied for and permitted is retail.

o Iiis considered that changing the type of retail goods sold from the unit falls within the scope
of the original planning permission for the unit and as such does not constitute development
by way of a change of use.

e Itis considered that the materiality of changing the type of retail goods sold at the unit was
considered as part of the Planning Authority's assessment of the parent Planning Permission
and as such the use permitted at the unit is considered to be ‘open retail’.

e Refrospectively applying current planning legislation and guidance in the assessment of the
unit is legally questionable as these documents did not form part of the decision making
process within which the unit was permitted.

e The provisions of exempted development are not applicable as development, in the first

instance, has not taken place (i.e. no restriction by condition applies).

While it is accepted that the subject retail unit comprises somewhat of an anomaly when set in the
context of current planning legislation and guidance, we are of the opinion that the use of the unit is
governed by the parent Planning Permission and the planning legislation in place at the time when it
was permitted. As such, we would respectfully suggest that An Bord Pleandla concur with the

following conclusion:

A material change of use at retail unit no. 3, Fonthill Retail Park, Fonthill Road, Dublin 22 would
not arise by reason of the type of goods being sold and would not be considered

development in the first instance.
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We are wiling to attend a meeting with An Bord Pleandla on this matter under Section 136 | he
Planning and Development Act 2000 (as amended). We would request that Save Our Town Centres

Limited are also required to attend such a meeting as they are clearly party to the issue at hand.

We look forward to receiving your acknowledgement of this Referral and should you require any

further information do not hesitate to contact us.

November 2016 g va'ie 16
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An Rannég Talamhisgide, Pleanila agus Iompair  Land Use, Planning & Transportation Bepartiient "

Telephone: 01 4149000 Fax: 014149104 Email: planning.dept@sdublincoco.ie
Brian Wynne Bilfinger GVA
Second Floor, Seagrave House
19-20 Earlsfort Terrace
Dublin 2
02-Nov-2016
Our Ref: ED16/0045
Re: Unit 3, Fonthill Retail Park, Fonthill Road North, Clondalkin,
Dublin 22
Proposal: Whether a material change of use at retail unit no.3 Fonthill

Retail Park,Fonthill Road, Dublin 22 arises by reason of the
type of goods being sold and consequently whether it is or is
not development or is or is not exempted development.

Dear Sir/ Madam,
T wish to inform you that the proposed development as outlined at the above location is, by
Chief Executive’s Order PR/1067 dated 01-Nov-2016, DECLARED NOT EXEMPT under the

Planning and Development Regulations, 2001 (as amended) and therefore DOES require
planning permission.

A copy of the planner’s report is enclosed.

Yours faithfully,

For Senior Plannef

South Dublin County Council, Tel: 4353 1414 9000 Follow us on
County Hall, Tallaght, mail: info@sdublincoco.ie Facebook, Twitter, YouTube

Dublin 24, D24YNN5 Web: sdec.'e fixyoursireet.ie



Co mhairle Chontae Atha Cliath Theas R
PR\l

Record of Executive Business and Chief Executive’s Order

| Register Reference: ED16/0045

Correspondence Name & Address: | Brian Wynne Bilfinger GVA Second Floor,
Seagrave House, 19-20 Earlsfort Terrace,
Dublin 2

Development: Whether a material change of use at retail
unit no.3 Fonthill Retail Park,Fonthill Road,
Dublin 22 arises by reason of the type of
goods being sold and consequently whether it
is or 15 not development or is or is not
exempted development.

Location: Unit 3, Fonthill Retail Park, Fonthill Road
North, Clondalkin, Dublin 22
Applicant: PKB Partnership

Description of Site and Surroundings:

The site refers to Unit 3 Fonthill Retail Park, Clondalkin, Dublin and contains a retail
warehouse unit which forms part of a terrace of three units. A large amount of
surface car parking is located to the front of the units.

N\

Zoning; W )
The ste is zoned ‘RW" as per the South Dublin County.Cotineil Devebp ment_Pln
2016-2022, the objective for which is ‘To Provide \for- wrd  conlsoliddfe Ret ail

Warehousing’. JE _— - 20

. 7§ 20 )\
Proposak: ¢ o _—"\
This is an application requesting a Section 5 Decl araim with _é%gw t‘ﬁe fo llowing
question: | <ROP _

‘Whether a material change of use at retail Upit No._3.Fowihill Retail Park,
Fonthill Road, Dublin arises by reason of the\fype-0] goods being sold and
consequenily whether it is or is not development or is or is not exempted
development.’

Relevant Planning History:

ED16/0025; change of use from the former retail warehouse to use as a discount store
for the sale of non-bulky convenience goods.
Decision; Declared Not Exempt,

S97A/0791 ; Retail warchousc development (c.4210sq.m)
Decision: permission granted subject to conditions.

SD15A/0152: new internal subdivision walls, new loading door arrangement at south
elevation, new toilets, 2 new fire exit doors to north elevation, new glazed double
doors/screen to east elevation and signage to west elevation.

Decision; permission granted subject to conditions.
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Relevant Enforcement History

§7743; Warning Letter issued regarding alleged unauthorised development consisting
of the change of use from a retail warehouse to use as a discount store for the sale of
non-bulky convenience goods without planning permission.

Assessment:

Consideration as to whether a development constitutes exempted development or not
is governed by Sections 3, 4 and 5 of the Planning and Development Act 2000 (as
amended) and Articles 5, 6, 7, 8, 9, 10, 11 of the Planning and Development
Regulations 2001 (as amended)

Planning and Development Act 2000 as amended:
Section 2(1) in this Act, except where otherwise requires —

‘works’ includes any act or operation of construction, excavation, demolition,
extension, alteration, repair or renewal.

‘structure’ as any building, structure, excavation or other thing constructed or made
on, in or under any land, or part of a structure so defined, and —
(a) Where the context so admits, includes the land on, in or under which the
structure is situate

‘use’ in relation to land, does include the use of the land by the carrying out of works
thereon

Section 3(1) defines ‘development’ as ‘the carrying out of any works en:"in, ovéror
under land or the making of any material change in the use of.any strutturésor other
land’. The term ‘works’ is defined in Section 2(1) of-the-2000-Act as ‘uny“ad or
operation of construction, excavation, demolition, exiensiqp. allerafon, repiir or
renewal.’ ' 19" Oy
Is the proposa lex empteddevelopment? \ D

South Dublin County Council Development Plan 201 6@@252&%3 ines__a—Retail
Warehouse as: \oL —

A large single-le vel store spec ialising in the display and retast sale of bulky non-
Jood, non -dothing household goods, such as carpets, fu rniture and electrical
goods, and biky DIYitems, caterirg mainly for car-borne customers and often in
out-of-centre locations.

Planning and Development Regulations 2001 (as amended) Article 3
‘shop’ means a structure used for any or all of the following purposes, where the
sale, display or service is principally to vising members of the public

(a) for the retail sale of goods,

(b} as a post office

oW __~~
N
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(¢) for the sale of tickets or as a travel agency
(d) for the sale of sandwiches or other food or of wine for consumption off the
premises, where the sale of such food or wine is subsidiary to the main retail
use, and ‘wine’ is defined as any intoxicating liquor which may be sold under
a wine retailers off-licence (within the meaning of the Finance (1909-1910)
Act, 1910), 10 Edw. 7. & Geo. 5,c.8,
(e) for hairdressing
(f) for the display of good for sale
(g) for the hiring out of domestic or personal goods or articles
(h) as a taundrette or dry cleaners
(i) for the reception of goods to be washed, cleancd or repaired,
but does not include any use associated with the provision of funeral services or a
funeral home, or as a hotel, a restaurant or a public house, or for the sale of hot food
or intoxicating liquor for consumption oft the premises except under paragraph (d),
or any use to which class 2 or 3 of Part 4 of Schedule 2 applies.

In addition reference should be made to Article 9 (1) (a) (i) — Restrictions on
Exemption which also applies; Development to which article 6 relates shall not be
exempted development for the purposes of the Act — if the carrying oul of such
development would - contravene 4 condition attached to a permission under the Act
or be inconsistent with any use specified in a permission under the Act.

SD15A/0152 Condition No. 2 states:

“The range of goods 1o be sold in the extended retail warehouse unit shall be limited
solely to “bulky goods' (as defined in Annex | of the Retail Planning Guidelines for
Planning Authorities issued by the Department of the Environment, Community and
Local Government in April 2012), and shall not include the sale of toys, footwear,
sportswear or other clothing.

REASON: In order to prevent an adverse impact on the viability and vitality of the
town area and so as not to undermine the retail hierarchy of the area.’

Annex | of the Retail Planning Guidelines for Planning Authorities issued by the
Department of the Environment, Community and Local Government in April 2012
defines ‘Bulky Goods’ as follows;

- Goods generally sold from retail warehouses —-where DIY goods or goods such as
flatpack furniture are of such size that they would normally be taken away by car
and not be portable by customers travelling by foot, cycle or bus, or that large
floorspace would be required to display them e.g.

e repair and maintenance materials; --

»  furniture and furnishings; --

= carpets and other floor coverings; — £

* household appliances; --

» (ools and equipment for the house and garden,= F

»  bulky nursery furniture and equipment ineluding --peramﬁu'lato;s;
*  bulky pet products such as kennels and --aquariums;

3
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® audio-visual, photographic and information --processing
equipment;

* catalogue shops and other bulky durables for --recreation and
leisure.

The list is not exhaustive — bulky goods not mentioned in the list should be dealt with
on their merits in the context of the definition of bulky goods. Bulky goods are
generally not portable by customers travelling by foot, cycle or bus.

Planning permission was granted on site under S97A/0791 for a retail warehouse; the
permission granted did not state ‘shop’ but specifically stated ‘permission for a retail
warehouse’. Planning permission granted under SD15A/0152 also refers to a retail
warehouse on site for the sale of ‘bulky goods’; the red line boundary of SD15A/0152
referred to both Units 3 and 3A. It is considered that a retail “warehouse’ is not and
was not considered to be the same as a retail ‘shop’. No details have been submitted
with this application to provide information on the type of items being sold on site.
This is critical to answering the question being posed ~ ‘whether a material change of
use at retail Unit No. 3 Fonthill Retail Park arises by reason of the type of goods being
sold....’

Conclusion:
Insufficient information has been submitted in order to fully assess the application.
Further details are required with regards to the type of goods being sold on site in

order to determine the application.

Recommendatibn;
The applicant should be written to and informed that further information i s required-in

order to fully assess the application.

o
Additional Informafion / aci
Additional Information was requested on the 14% Septe mber 206~ o WEN b
Additional Information was received on the 12" October 2016 1 e oW~
Th efollowing additional information was requested: Qgﬁp/ﬂ_ o :
ItemNo 1; \ O\

hsufficient information has been submitted in order to Jully as sesytheapplication.
The applicant, owner or developer is therefore requested to provide full details of the
type of goods being sold at the premises.

Assessment — Item No. 1;
Submission received by Brian Wynne, GVA, dated 12 October 2016 states that

products for sale on site relate to the following categories; food and drink, health and
beauty, home and pet, gardening, leisure, entertainment, stationary, crafts, party and
celebrations. Site visit confirmed that Unit 3 is occupied by ‘Dealz’ selling non-bulky
goods (individual bars of chocolate, crisps, minerals, makeup, shampoo etc.) to

4
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visiting members of the public and Unit 3A is currently vacant. Having regard to the
planning history on site it is considered that a retail warchouse was permitted on site
and Unit 3 was then subdivided into two units for the sale of bulky goods. It is
considered therefore that the sale of non-bulky goods would constitute non-
compliance with the planning permission previously granted on site and would
constitute a marterial change of use and would require a further grant of planning
permission in the opinion of the Planning Authority.

Conclusion

Having regard to the planning history on site it is considered that a retail warchouse
was permitted on site and Unit 3 was then subdivided mto two units for the sale of
bulky goods. It is considered therefore that the sale of non-bulky goods would
constitute non-compliance with planning permission previously granted on site and
would constitute a material change of use and would require a further grant of
planning permission in the opinion of the Planning Authority.

Recommendation

The applicant should be written to and informed that the sale of non-bulky goods
would constitute a matcrial change of usc on site having regard to the planning history
on site and would therefore not be considered as Exempted Development and would
require planning permission.

R
¢. P. Siobhan Duff,

Senior Executive Planner ‘ (! Tl ?)é“
Endorsed: v @lﬁu

Mairead Fitzgefald,
Administrative Officer

ORDER: That the applicant be informed that the proposcd development of
Whether a material change of use at retail unit no.3 Fonthill Retail
Park, Fonthill Road, Dublin 22 arises by reason of the type of goods
being sold and consequently whether it is or is not development or is or
is not exempted development at Unit 3, Fonthill Retail Park, Fonthill
Road North, Clondalkin, Dublin 22 is not considered to be cxempted
development under the Planning and Development Act 2000 (as
amended) and the Planning and Development Regulations, 2001 (as
amended) and therefore does reqguire planning permission.

Date: -;\:\'M N e Rga e
tl Neil O’Bytne,
Senior Planner

H—-.
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